THE 
NEW JERSEY LAW JOURNAL. 


VOL. VIII. AUGUST, 1888. NO. 8. 








EDITORIAL NOTES. 


THE New JrersrEy Supreme Court upon mature consideration and 
after hearing arguments from many members of the bar, and read- 
ing the August number of the New JersEy Law Journal. for 
several successive years have at length decided, that the first week 
in September is not the beginning of cool weather, and in pursu- 
ance of this decision a rule has been entered providing that the 
September term of all those circuits (except Gloucester), which 
were held on the first Tuesday in September, shall now begin on 
the second Tuesday. This unfortunately this year is as early as 
it possibly can be, September 8th. But it is the very first week of 
September that is usually so hot, and in the cities unhealthy 
besides, and it is well that what little Summer vacation there is to 
be had by busy lawyers, or lawyers in want of business, should not 
be cut off on the last day of August. 





SPEAKING of hot weather, and to change the subject from law- 
yers to dogs—since the mayors of many towns in the state have 
issued proclamations authorizing the destruction of all unmuzzled 
dogs, it may be useful to call the attention of owners of dogs to 
the law on the subject. To comply with the statute it is necessary 
to give one day’s public notice, by written or printed handbills, 
before fastening on the muzzles. The statute reads as follows: 
‘‘The mayor of any incorporated town * * * and the town- 
ship clerk of any township * * * are hereby authorized * * 
to issue his proclamation authorizing the destruction of all dogs, 
male and female, found running at large within the limits of the 


15 











226 THE NEW JERSEY LAW JOURNAL. 


town, except such as shall be properly muzzled with a wire muzzle 
about the nose, securely fastened, after one day’s public notice by 
written or printed handbills.’’ 


WE REFERRED in recent issues of this journal, (8 N. J. L. J. 
69 and 132) to the rulings of the United States Courts in regard 
to the payment of claims for equipment and running expenses 
against insolvent railroad companies out of the funds in the hands 
of a receiver. The case was Blair v. St. Louis H. & K. R’y Co., 22 
Fed. Rep. 478 and 769. The court held that as a general rule, 
claims for labor and supplies which have accrued within six 
months of the appointment of a receiver, are entitled to be paid 
out of the net income of the receivership, and older claims are not 
entitled to any preference over the mortgages; but Jn re Merriwether 
et al., interveners, in the same case, 22 Fed. Rep. 769, it was held 
that where the supplies were furnished under a continuous verbal 
contract, made after default in the payment of interest and which 
was not terminated until after the appointment of a receiver, more 
than two years after the first supplies were furnished, the material 
men were under the circumstances entitled to judgment for the 
balance due them, and to a lien superior to that of the mortgage 
creditors upon the earnings of the road. 

Brewer,J.: On motion forrehearing Jn re Merriwether et al. said: 
The same principle announced concerning the intervening petitions 
in Central Trust Co. v. Texas and St. L. R’y Co. will determine the 
case of Merriwether v. St. Louis, H. and K. R’y Co.; 23 Fed. 
Rep. 705. 

It now appears that the following order on this subject was made 
in that case and also in Central Trust Co. v. Texas and St. Louis 
R’y Co. referred to in the opinion, viz: 

‘*That all outstanding debts of the said railway company for 
labor, materials, and supplies used in the equipment or permanent 
improvement of the said railroad, and all outstanding debts for 
necessary operating and managing expenses thereof in the ordinary 
course of its business, incurred after the first day of September, 
1883, shall be allowed by the master as equitable liens, prior in 
right to the lien of the mortgage sned on, irrespective of statutory 
liens therefor. And it is further ordered that all such claims 
accruing on open running accounts between said railroad and its 
creditors shall be considered as embracing within this order, if any 
part of the work was done, materials furnished or expenses incurred 
after the first day of September, 1883, on subsisting contracts neces- 
sary for the continued operation of the road by said receiver; 
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otherwise the demand will be limited to what accrued subsequent 
to said September 1st.”’ 

September 1st Was the day upon which default took place. 

An excellent summary of the cases on the whole subject of the 
preference of claims for equipment and supplies may be found in 
a note to the Blair case, 22 Fed. Rep. 475. There is an article on 
Railroad Receiverships in American Law Review for May and 
June, 1885, p. 400. 





In Sanders v. McDonald, Court of Appeals of Maryland, May 
1885, 20 Rep. 12, it was held that a dis pendens takes effect so as to 
bind property in the hands of a purchaser only from the time of 
the service of the subpcena. Our statute in regard to the lis pen- 
dens is in negative terms and only provides that neither the filing 
of a bill in chancery nor any proceedings thereon before a final de- 
cree shall be deemed constructive notice to any bona fide purchaser 
or mortgagee until the notice be filed in the proper clerk’s office. It 
has been held in New Jersey that this has not changed the former 
practice except in prescribing that the notice shall be filed, and 
that the former practice was well established that the subpoena served 
and bill filed were necessary before the suit was considered as com- 
menced, so as to make its pendency constructive notice to persons 
deriving title from the parties. Hanghwout v, Murphy, 7 C. E. 
Gr., 531-545, and in Ledos v. Kupfrian, 1 Stew. 161-164, it was 
said : The notice of lispendens was on file when she took her mort- 
gage, but it was not notice to her for the subpoena had not yet been 
served. 





Innerarity v. Merchants’ National Bank, Supreme Judicial 
Court of Massachusetts, May, 1885, wasan action against a bank 
for the conversion of sugar pledged to it by Burgess & Sons. They 
had the power to sell the sugar, but no power to pledge. Bur- 
gess was a director of the bank and he pledged the sugar to the 
bank. 

DEvENS, J., after stating the facts said: While the knowledge 
of an agent is ordinarily to be imputed to the principal, it would 
appear now well established that there isan exception to the con- 
struction or imputation of notice from the agent to the principal in 
«ase of such conduct by the agent as raises a conclusive presump- 
tion that he would not communicate the fact in controversy, when 
the communication of such a fact would necessarily prevent the 
consummation of a fraudulent scheme the agent was engaged in per- 
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petrating. Kennedy v. Green, Myl. & K. 699; Cave v. Cave, 15 
Ch. Div. 639 ; Jn re European Bk. L. R. 5 Ch. App. 358; Jn re 
Marseilles Extension R. Go. 7Ch. Ap. 161; Atlantic Nat. Bank v. 
Harris, 118 Mass. 147; Loring v. Brodie, 135 Ib. 453.. But the 
question in the case at bar is not so much what are the responsibil- 
ities of a principal for an agent, as whether Burgess can be consid- 
ered in any proper sense as an agent for the defendant bank in the 
transaction of the loan, even if directors are ordinarily to be treat- 
edassuch. The plaintiffs seek to impute to the corporation know]l- 
edge of a fraud, because in a contract made avowedly, not for it, 
but for himself, and necessarily acting adversely to its interests, a 
director was aware that he was committinga fraud. This, in effect, 
is to say that there can be no transaction between a bank and one 
of its directors, in which, so far as the transfer of property is con- 
cerned, the bank can be protected, if there is fraud on the part of 
the director, and that the bank can never discount paper on which 
one of its directors isa party, and retain the position of an innocent 
indorsee for value under the law merchant. The proposition that 
a director of a corporation acting avowedly for himself or on behalf 
of another, with whom he is interested in any transaction, cannot 
be treated as the agent of the corporation therein, is well sustained 
by authority. In some of these cases weight appears to be given 
to the fact that the director was not actually present at the meet- 
ing when the transaction was concluded ; but this cannot be of im- 
portance. If it were shown that Burgess urged the loan upon the 
board of directors, and actually voted in favor of it, his associates 
not seeing fit to intervene or object to this conduct, he would still 
have acted on behalf of those whose interests and efforts were 
of necessity adverse to those of the corporation. To assume that 
under such circumstances the facts he knew were communicated 
to the directors, and that he laid before them the fraud he was com- 
mitting in wrongfully pledging property, would be a presumption 
too violent for belief, and wonld do great injustice to the remain- 
ing directors and the interests they represented. It was held that 
the bank was not liable. 
« 





Bishop v. Weber, 20 Rep. 18, Supreme Judicial Court of Mass- 
achusetts, June, 1885, was an action of tort for injuries suffered 
in taking food supplied by the defendant, a public caterer, it being 
alleged that the food was unwholesome. The defendant demurred, 
and the demurrer was sustained. 

C. ALLEN, J., delivering the opinion of the Court, said: ‘If one 
holds himself out to the public as a caterer, skilled in providing 
and preparing food for entertainments, and is employed as such 
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by those who arrange for an entertainment to furnish food and 
drink for all who may attend it, and if he undertakes to perform 
the services accordingly, he stands in such a relation of duty to- 
ward a person who lawfully attends the entertainment and par- 
takes of the food furnished by him, as to be liable to an action of 
tort for negligence in furnishing unwholesome food whereby such 
person is injured. The liability does not rest so much upon an 
implied contract as upon a violation, or neglect ofduty voluntar- 
ily assumed. Indeed, where the guests are entertained without 
pay, it would be hard to establish an implied contract with each 
individual. The duty, however, arises from the relation of the 
caterer to the guests. The latter have the right to assume that he 
will furnish for their consumption provisions which are not un- 
wholesome and injurious through any neglect on his part. The 
furnishing of provisions which endanger human life or health 
stands clearly upon the same ground as the administering of im-- 
proper medicines, from which a liability springs irrespective of | 
any privity of contract between the parties. Norton v. Sewall, 
106 Mass. 144; Longmeid v. Holliday, 6 Exch. 767; Pippin v. 
Sheppard, 11 Price 400. The plaintiff's action was originally en- 
titled, ‘in an action of tort.’ The plaintiff obtained leave to 
amend by adding the words. ‘or contract, the plaintiff being 
doubtful to which class of action this belongs.’ This amendment 
was unnecessary and may be disregarded, all the amended counts 
upon which the plaintiff relies being in tort. It is not necessary 
to sustain the demurrer on account of the lack of literal precision 
in entitling the action.” 





IN THE case of the People v. Marz, in the Albany Law Journal, 
the Court of Appeals of New York has held the oleomargarine 
statute unconstitutioual. It is entitled an act to prohibit the man- 
ufacture and sale of impure and imitation of dairy products, and 
reads as follows: ‘‘ No person shall manufacture out of any olea- 
ginous substances, or any compound of the same, other than that 
produced from unadulterated milk, or of cream from the same, 
any article designed to take the place of butter or cheese produced 
from pure, unadulterated milk or cream of the same, or shall sell 
or offer for sale the same as anarticle of food. This provision 
shall not apply to pure skim milk, or cheese made from pure skim 
milk. Whoever violates the provisions of this section shall be 
guilty of a misdemeanor, and be punished by a fine of not less than 
$100 nor more than $500, or not less than six months’ or more than 
one year’s imprisonment for the first offense, and by imprisonment 
for one year for each subsequent offense.’’ The opinion of the 

















230 THE NEW JERSEY LAW JOURNAL. 


court was delivered by Rapallo, J., all the judges concurring. 
The grounds of constitutional objection to the law are stated short- 
ly in the following words: ‘The law attempts to prohibit the 
sale of any articles intended to take the place of butter. This pre- 
vents competition and places a ban upon progress and invention. 
It invades the rights both of person and property guaranteed by 

the constitution. The sale of a substitute for any article of manu- 

facture is a legitimate business, and, if effected without deception, 

cannot be arbitrarily suppressed. This act is not aimed at decep- 
tion, but goes further, and in effect creates a monopoly destructive 
of rights protected by the Constitution both of the State and the 
United States.”’ 

The statute is substantially the same as that passed in New Jer- 
sey, May 5, 1884, (P. L. 289) and amended March 18, 1885. The 
decision therefore bears directly upon our statute and will have 
great weight with our courts. 

There are decisions in Missouri sustaining a statute almost iden- 
tical with this in New York. State v. Addington, 12 Mo. App. 
214, and S. C. affirmed 77 Mo. 110. Hough, C. J., dissenting, and 
Mr. Justice Miller, of the U. 8. Supreme Court, accepted the stat- 
ute as constitutional in the Missouri Circuit in re Brosnahan, 18 
Fed. Rep. 62. See 21 Central Law Jour. 24. It is probable how- 
ever that the authority and the reasoning of the Court of Appeals 
of New York will prevail in New Jersey, and that our statute will 
fail with that of New York, and indeed, it is as well that it should, 
for it was only passed to prevent New Jersey from being used as 
an asylum for the manufacturers that were driven out of New York 
and if the manufacture is resumed in New York, to prevent it here 
would no longer protect our dairymen. The consumers of butter 
will have to take care of themselves, and if they cannot tell the 
difference between real butter and imitation they need not be dis- 
tressed if they eat the imitation instead of the real, especially if the 
price of both is reduced by the increase of product. 





Sullivan v. Kuykendall, Supreme Court of Kentucky, 24 Am. 
Law Register 442, brings up an interesting question upon an old 
rule of evidence in connection with the new mode of communica- 
tion through the telephone. The plaintiff desiring to talk over the 
telephone with the defendant, asked the operator to call him, and 
the operator thereupon had a conversation with the defendant, 
reporting to the plaintiff, who was standing by, what the defendant 
said as it came over the wire, and it was held that the former 
might prove by himself and others what the operator reported to 
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him as coming from the defendant, the operator being called and 
not remembering the conversation. 

The court, after referring to the analogy of the case of a conver- 
sation through an interpreter, and suggesting also that the testi- 
mony might be competent as a part of the res gestae, went on to say: 

‘We must not be understood, however, as holding the testimony 
competent upon the above ground, because there is another reason 
for so ruling which is conclusive to our minds. Subject to various 
qualifications the old rule that a party must produce the best evi- 
dence within his power to prove a fact should govern. But as 
business expands by the aid of new inventions, wider scope must 
be given to the rules of evidence. There is no need, however, of 
any departure or innovation in this case, because it is a well-settled 
rule of evidence that the statements of an agent, when acting 
within the scope of his agency, are competent against his principal. 
When one is using the telephone, if he knows that he is talking to 
the operator, he also knows that he is making him his agent to 
repeat what he is saying to another party; and in such a case cer- 
tainly the statements of the operator are competent, being the 
declarations of the agent made during the progress of the trans- 
action. If he is ignorant whether he is talking to the person with 
whom he wishes to communicate or with the operator, or even any 
third party, yet he does it with the expectation and intention on 
his part that in case he is not talking with the one for whom the 
information is intended, that it will be communicated to that per- 
son, he thereby makes the person receiving it his agent to 
communicate what he may have said. This should certainly be 
the rule as to an operator, because the person using a telephone 
knows that there is one at each station whose business it is to so 
act; and we think that the necessity of a growing business requires 
this rule, and that it is sanctioned by the known rules of evidence.”’ 

Prior, J., dissented. In the course of his opinion he said: 

‘* A telephone agent who makes an inquiry through the telephone 
for the benefit of and at the instance of another, is not made the 
agent of the party responding. The relation of principal and agent 
cannot arise farther than to admit the testimony of the operator as 
to what the conversation was. He will not be allowed to close his 
mouth, and others permitted to testify as to his statements of what 
passed between him and the party sought to be made liable. The 
human voice, by means of this remarkable discovery, may be heard 
at almost any distance. It requires neither science or skill to use 
it as a means of conversation, and the result is that almost any one 
in the office may be called on to use it for others, and to establish 
the rule that the declarations of the one receiving the message as 
to the substance of the response made are evidence is subversive 
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not only of a well recognized rule of evidence, but dangerous in 
its application. The operator is not an interpreter in any legal 
sense. When persons of different nationalities are unable to under- 
stand each other they call on an interpreter, and he speaks for 
them—in their presence—those present hear his statements. This 
is original testimony, as much so asif the same witnesses were 
present and heard the parties themselves conversing with each 
other. There is no analogy between the case of an interpreter and 
that of a telephone operator.” * * * 

‘*The testimony is purely hearsay, and all the reasons induced 
by consideration of both public and private interests for excluding 
that character of testimony apply with great force to this case.”’ 

The opinion is followed in the American Law Register by a note 
by Marshall D. Ewell, strongly disapproving of the decision of the 
majority of the court. 


In Miller and others v. Ridgely, Circuit Court, W. D. Tennes- 
see, February 6, 1885, it was held that a blank indorsement, by a 
stranger to a note, made before delivery to the payee, to secure to 
him a pre-existing debt of the maker, and extend the time of pay- 
ment, binds the indorser as a joint maker under the rule of the Su- 
preme Court of the United States, and as a guarantor under the 
rule in Tennessee and Texas, where the parties respectively resided. 
The court discussed the perplexities of the law on this subjecc, and 
expressed the opinion that the confusion would have been avoided 
by adherence to the common and commercial law of England, by 
which the indorser would be held liable as between the original par- 
ties, only asa guarantor, which latter liability would fail because 
of the statute of frauds. 


In Zier v. Hoflin, Supreme Court of Minnesota, January, 1885, is 
a curious case of libel. It was an appeal from Hennepin county. 
According to the complainant the defendant falsely and maliciously 
caused to be published, concerning the plaintiff, in a newspaper 
called the St. Paul and Minneapolis Advertiser, widely circulated 
in the cities of Minneapolis and St. Paul, this: ‘‘ Wanted, E. B. 
Zier, M. D., to pay a drug bill,’’—in a part of the newspaper with 
the heading ‘‘ Wanted,’’ and among other similarly suggestive 
items, of which this may be taken as a specimen: ‘‘ Wanted, —— 
to pay his room rent, and not go dead-heading his way ;”’ and 
in order further to publish it, the defendant cut the item concern- 
ing the plaintiff out of the paper, pasted it upon a postal card, and 
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sent it through the post office toa young lady in Minneapolis to 
whom plaintiff was engaged to be married. It was insisted that the 
defendant meant by the publication that the plaintiff was an ab- 
sconding debtor, and a dishonest person not entitled to the confi- 
dence and respect of the community. The defendant appealed. 
GiLFILLAN, C. J., in delivering the opinion of the court, 
said: The defendant contends that the complaint does not al- 
lege facts sufficient to constitute a cause of action. We do not 
think the words published come under the third class in the 
classification given in Pratt v. Pioneer Press Co., 30 Minn. 41, 7. e., 
of words already defamatory on their face. For the only facts sug- 
gested by them standing alone, to wit: that the plaintiff owes a 
drug bill and that the creditor wishes him to pay, do not necessa- 
rily impute anything wrong to the plaintiff. But words which may 
be innocent of themselves may be rendered libellous by the place 
and circumstances of their publication, for such place and circum- 
stances may impress on them a meaning and suggestion which 
standing alone they do not have. Thus, though the words here do 
not, of themselves impute wrong, they might be published in such 
a place or under such circumstances as to make them capable of 
naturally conveying the impression that plaintiff had been guilty 
of dishonest practices, either in contracting the debt or in with- 
holding payment of it. And so they come under the second-class 
mentioned in the case referred to, of words reasonably susceptible 
of a defamatory as well as of an innocent meaning. What mean- 
ing they would naturally convey was for the jury to determine, in 
view of the circumstances of the publication. In this respect the 
case is similar to Woodling v. Knickerbocker, 31 Minn., 268. 


—_—_—_—__ oe - o-- 





ATTACHMENT IN THE FEDERAL COURTS. 





In a recent case, Boston Electric Company v. Electric Gas 
Lighting Company, 23 Federal Reporter, 838, Judge Colt said: 
Courts of the United States cannot acquire jurisdiction by an at- 
tachment of property merely, but there must be a personal service 
of the writ or process upon the defendant or a voluntary appear- 
ance. He cited Pennoyer v. Neff, 95 U.S. 714. Ha parte Rail- 
way Co., 103, U. S. 794. Nazro v. Cragin. 3 Dill. 474; Parsons 
v. Howard, 2 Woods, and other cases and he quoted as the ground 
of his decision the eleventh section of the judiciary act of 1789, (R. 
S. § 739), repeated in the act of 1875.18 U. S, Stat. 470, which 
provides that ‘‘ no civil suit shall be brought against any person in 
any other district than that whereof he is am inhabitant, or shall 
be found at the time of serving the writ.”’ 
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The suit in this case was an action in the U. 8. Circuit Court for 
Massachusetts against a corporation organized under the laws of 
Maine but having a principal office in Boston and officers residing 
there. An attachment is used in Massachusetts as an ordinary pro- 
cess and is not limited to cases of non-resident or absconding debt- 
ors. In this case the property of the corporation was attached and 
the officers were served with the process. The court held that the 
corporation, not being recognized by the laws of Massachsetts, was 
not an inhabitant of that state nor found there and could not be 
sued in the Federal Court for that district either by attachment or 
summons. 

Is it true that an attachment cannot be used in the United States 
Courts to subject the property of a non-resident or absconding 
debtor to the payment of his debts in that district? It was certainly 
so held by the United States Supreme Court in Tolland v. Sprague, 12 
Peters 300, but this ruling was not necessary to the decision of the 
case and Chief Justice Taney dissented on this point, saying that 
in several districts where this process had been authorized by the 
laws of the states, the Circuit Courts of the United States adopted 
it in practice and appeared to have considered the act of Congress of 
1789, as having authorized its adoption, and that since it was not 
necessary to the decision of the case he was unwilling to express an 
opinion upon it. 12 Pet. 336. The decision however was distinctly 
affirmed in Chaffee v. Howard and Day v. Howard, 20 Howard 208. 
Chief Justice Taney not sitting, and so also in Day v. Newark In- 
dia Rubber Co., 1 Blatchfurd 628, it was held by Judge Nelson, 
that the U. S. Circuit Court would, under the eleventh section of 
the Judicary Act have no jurisdiction in suits against foreign 
corporations even where the State practice if adopted by it 
would authorize the institution of such suits by attaching goods 
within the jurisdiction of the court, and he referred to Tol- 
land v. Sprague; in this case he said it had been held that by the 
general laws of the United States the Circuit Courts can issue no 
process beyond the limits of their districts, and that the acts of 
Congress adopting the state process adopt the forms and modes of 
service only so far as persons are rightfully within the reach of 
such process, and do not intend to enlarge the sphere of the juris- 
diction of the Circuit Court; but Judge Nelson went on to say 
that his court had not adopted the state practice in regard to at- 
tachment. Many other cases may be mentioned to the same effect, 
though Pennoyer v. Neff, the first case referred to by Judge Colt 
in his recent decision in Massachusetts, has no bearing upon the 
question. The decision in that well known case was simply that 
no court whether Federal or State can obtain jurisdiction over the 
person of an absent defendant by attachment or otherwise, in such 
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a manner as to warrant a judgment against the person under which 
property can be levied on and sold. It merely declared the princi- 
ple that the judgment against the person cannot be obtained with- 
out jurisdiction over the person; but the principle of our proceedings 
in attachment and of those of most of the states is that the court 
takes jurisdiction of the property found in the district, and applies 
it to the payment of the debts. This is aH that is required of the 
United States Courts exercising the jurisdiction by attachment, 
and in view of the fact that Congress authorized the adoption of 
the state practice, it would seem that the section directing that no 
civil snit should be brought against a man in any district of which 
he was not an inhabitant was not intended to forbid the ordinary 
process by which the property of a non-resident is subjected to the 
payment of debts. 

In 1872 by the act of Juue 1, 17 U. 8S. St. 197, Sec. 6, Congress 
provided expressly for the use of attachments against the prop- 
erty when they are allowed by the state law. Sec. 6 is as follows: 
‘*That in common law causes in the circuit and district courts of the 
United, States the plaintiff shall be entitled to the same remedies 
by attachment or other process against the property of the defend- 
ant, which are now provided for by the laws of the state in which 
the court is held applicable to the courts of such state and such 
circuit and district courts may from time to time, by general rules, 
adopt such state laws as may be in force in the state in relation to 
attachments and other process.’’ This follows directly after the 
clause which provides that the practice, pleading and forms and 
modes of proceeding in other than equity and admiralty causes 
shall conform as near as may be to those existing at the time in 
courts of record in the state where the federal court is held. 

In 1875, the provisions of the eleventh section of the judiciary 
act, relating to the bringing of suits, were repeated in the act of 
March 3, and there was no express repeal of the act of June 1, 
1872, and the two acts therefore now stand together, and since the 
act of 1872 it has been held that the United States courts have 
power to use the process of attachment where it is used in the state, 
and the state practice has been adopted. Guillon v. Fontain, 3d 
Cire., (Pa.,) 1875, 2 Am. Law. T., N. 8. 502 S.C. sub nom; Guil- 
lon v. Foutain, 1 N. Y. W’kly Dig. 269; Abbott's Nat. Dig. 270; 
Bates v. Day, 17 Fed. Rep. 167. 

But on the other hand it was held by the U. 8S. Supreme Court 
in Hz parte Railway Co., 103 U. 8. 794, Oct. Term, 1880, that an 
attachment against the property can not be used to obtain juris- 
diction, and that unless the defendant is sueable as an inhabitant 
of the district or found there according to the eleventh section of 
the Judiciary Act, an attachment cannot be issued. 
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The result of this would seem to be to confine the use of the at- 
tachment to cases of absconding debtors who were inhabitants of 
the district. 

In our own Circuit Court Mr. Justice Strong made an order on 
June 1, 1870, adopting the state practice generally, and on Sept. 
26. 1874, after the act of 1872, the following order was filed: 
(It is in the hand writing of Judge Nixon, and has never been 
printed. ) 

‘Circuit Court of the U. S., District of New Jersey, Per Curiam. 
It is ordered that in proceedings by attachment. against the prop- 
erty of absconding or non resident debtors in this court, the laws 
of the state of New Jersey and the mode of proceeding and prac- 
tice thereunder in suits by attachments, be and the same are hereby 
adopted. Act of June 1, 1872, sec. 6. Dated Sept. 26, 1874.” 

Our Circuit Court has thus plainly adopted the laws of New Jer- 
sey in regard to attachments against non-resident as well as ab- 
sconding debtors, and it would seem that even without this the 
terms of the act of 1872 would give to every suitor ‘‘ similar reme- 
dies by attachment or other process against the property which 
are now provided by the laws of this state.’”’ In view of this ap- 
parent conflict of statute and authority we are not prepared to say 
how far the circuit courts can go in issuing attachments, but it may 
be useful to have mooted the question. 

The federal courts, assuming jurisdiction by attachment, have 
come intu conflict with the state courts, and the whole subject is 
discussed with reference to the relations of the two courts in 
Bates v. Day, 17 Fed. Rep., 167. ‘ 

There is one result of the circuit court proceeding by attach- 
ment, which perhaps has not been anticipated, and that is, that 
almost every suit by attachment against a non-resident could be 
brought in the Federal Court, on the ground of diversity of citi- 
zenship alone. The mere fact that the defendant is a resident and 
citizen of another state, would enable a citizen of this state to attach- 
his property here in a suit in the United States Circuit Court. 
E. Q. K. 
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THE IMPORTERS AND TRADERS NATIONAL BANK ». ISAAC LITTELL, 
(New Jersey Supreme Court, June Term, 1885.) 


Promissory Note—Usury.—A promis- federal banking act, set up in his defense 
sory note valid in its inception and unaffected _usury in the contract of endorsement. 
by usury was discounted by the plaintiff for The plaintiff is entitled to recover the full 
the payee at a rate greaterthan the legal amount of principal and interest due on the 
interest. He/d, that the defendant who is note. 
the maker of the note cannot, under the 


Argued at February term, 1885, before Justices Depue, Van 
Syckel and Scudder. 

Messrs. Edward A. & W. T. Day for plaintiff. 

Mr. Robert E. Chetwood for defendant. 

The opinion of the court was delivered by 

Vaw SyckeL, J.: This suit is brought to recover the amount 
due on six promissory notes drawn by the defendant, and dis- 
counted in the state of New York by the plaintiff for the payees 
who received the proceeds thereof. 

The plaintiff, in discounting said notes, took and reserved a 
greater rate of discount than six per cent, which was the legal rate 
of interest in said state. 

The questions for adjudication are : 

1. Is the defendant, the maker of the notes, entitled to set up 
the defence of usury in the contract of endorsement, as against the 
plaintiff, who is a bona fide holder thereof by endorsement from 
the payees ? 

2. If the defendant can set up that defense, what forfeiture of 
interest was incurred by the plaintiff? Under the laws both of 
New York and this state. the transfer by the payee of a note, valid 
in its inception, and unaffected by usury, at.a discount greater 
than the legal rate of interest, is not an usurious transaction. On 
non-payment by the maker, the endorsee may maintain an action 
upon it against both maker and endorser. Cram v. Hendricks, 7 
Wend. 569; Durant v. Banta, 3 Dutcher 624. 

The only inquiry is how far the National Banking Law in sec- 
tions 5,197 and 5,198 has modified this rule ? 

The same defense was interposed in Smith v. Exchange National 
Bank, 26 Ohio State 141, and the court there held that the usurious 
transaction was the one to whom, under the Federal act, the forfeit - 
ure of interest was to be adjudged, and that the maker of a valid 
note could not avail himself of the defense of usury in the con- 
tract of indorsement. 

This view was manifestly taken by this court in Bramhall v. At- 
lantic National Bank, 7 Vr. 243. The judgment of the court 
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necessarily rests upon the assumption that the maker cannot set up 
an usurious transaction with the payee. 

To the same effect is the case of Lazear v. National Union Bank, 
52 Md. 78. The defense of usury being therefore unavailable in 
behalf of the maker of these notes, the plaintiff is entitled to judg- 
ment for the sum of fourteen thousand four hundred and forty-two 
dollars and sixty cents with costs to be taxed. 





JOSEPH SKINKLE v. THE ESSEX PUBLIC ROAD BOARD. 


(New Jersey Supreme Court., February Term, 1885.) 


ment conform in amount to the benefits con- 
ferred, and it must appear that they are 
guided by this rule 

4. A mortgagee who has purchased the 
property covered by his mortgage may apply 
under this act. 

5. The act is retrospective. 


Road Board Assessments— 4 réitration 
—Construction of Act. 1. Theact of March 
31, 1882, (p. 256) entitled ‘*An act to au- 
thorize the compromising or settling by arbi- 
tration of any tax or assessment laid by any 
public road Board in this State”’ is consti- 
tutional. 


2. The effect of the act is to give the land- 
owner or mortgagee a right to review where 
the assessment is in excess of benefits. 


6. To entitle the petitioner under the act 
to review, he must present to the Judge such 
a statement of facts duly verified as show 





3. The arbitrators must make the assess- _ prima facie a case of injustice. 


Mr. J. Frank Fort for petitioner. a 

Mr. J. W. Taylor for respondent. 

The opinion of the court was delivered by 

Van SyckeEL, J.: Under the laws relating to the Essex Public 
Road Board the property of Caleb B. Headley was assessed for 
benefits by the laying out and widening of Springfield avenue. In 
December, 1876, the said property was sold for the non-payment 
of said assessment to the said road board for the term of fifty 
years. The sale to the respondent was made by virtue of a sup- 
plement to its act of incorporation, approved March 31, 1875, 
(Laws, page 420) providing for a sale for fifty years, and that the 
lands so sold ‘‘may be held and sold, assigned and disposed of 
by said board for the use of the county, with all the rights and 
privileges of a purchaser at such sale, and subject to the same con 
ditions and limitations.’’ The petitioner at the time said assess- 
ment was made upon the said premises held a mortgage thereon, 
and subsequently became the purchaser of the premises under said 
mortgage. 

An act was passed March 31, 1882, (Laws, page 256) entitled, 
‘‘An act to authorize the compromising or settling by arbitration 
of any tax or assessment laid by any public road board in this 
state. Under this act Skinkle applied for the appointment by a 
Justice of the Supreme Court, of three arbitrators to settle and ad- 
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just the matter in difference between the petitioner and the respon- 
dent relative to the assessment aforesaid. 

The following questions are thereupon submitted for the mans 
of the Supreme Court : 

1. Whether the legislature can take from a municipal corpora- 
tion property it is entitled to hold, except as an exercise of the 
right of eminent domain, and for a public use, and whether the 
act entitled, ‘‘An act to authorize the compromising or settling by 
arbitration of any tax or assessment laid by any public road board 
in the state,’ is in this respect unconstitutional. 2. Whethera 
mortgagee who has bought the property covered by his mortgage 
can apply under the provisions of said act. 3. Whether the said 
act is so imperfect in the matter of provision for a mode or prin- 
ciple to govern the arbitrators, when appointed, as not to be cap- 
able of being carried out. 4. Whether the act is retrospective as 
regards property sold before it was passed. 5. What consider- 
ations are to guide the judge in deciding whether it is a proper 
case for arbitration. 

1. Does the act of March 31st, 1882, authorizing a settlement by 
arbitration, illegally interfere with vested rights ¢ 

The right of property which inheres in the road board is derived 
exclusively from the sale and purchase of lands for a term of years, 
for non-payment of assessments imposed for the purpose of pro- 
jected improvements within the limits of the road board district. 
The Dartmouth College case is cited in support of the proposition 
that the legislation in question impairs the obligation of contracts. 
Dartmouth College was a private elemosynary ins‘itution endowed 
with a capacity to take property for objects unconnected with the 
government, and its funds were bestowed by individuals on the 
faith of its charter. The corporation was not invested with polit- 
ical power, and took no part in the administration of local govern- 
ment. The decision of that case turned on the character of the 
incorporation, whether public or private. The court held that it 
was to be regarded, when looking at the power of the state over it 
as a private corporation, such as a bank or manufacturing compa- 
ny. Hence it was that the hostile legislation was held to be in- 
hibited by the constitutional protection of contracts. Strictly 
public or municipal bodies exercising powers of local government 
for the population within their boundaries have not been held to 
be within this rule. Darlington v. Mayor of New York, 31 N. 
Y. 264. 

The cases drew a distinction as to property rights of a strictly 
private character vested in municipal corporations. If such cor- 
poration has power to hold devises and legacies to charitable uses, 
the Legislature cannot seize and appropriate them to other pur- 
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poses. But even in such cases the Legislature could deprive the 
public body of the capacity to act as trustee, in which event equity 
would substitute a trustee to perpetuate the trust. ‘This course 
was pursued by the Vermont Court in Montpelier v. East Mont- 
pelier, 29 Vermont 12, where the municipal corporation held, as 
trustee, property donated to private uses. 

There is another class of cases recognizing in public corporations 
a vested right in their city halls, markets, water works, fences and 
other like property, as to which it is affirmed that they stand on 
the same ground of exemption from legislative control and inter- 
ference as a private corporation. Atkyns v. Town of Randolph, 
81 Vt. 226; Crogan v. San Francisco, 18 Cal. 590; Benson v. New 
York, 10 Barb. 246. Upon general principles immunity from 
legislative control over such property must be conceded to the ex- 
tent which will prohibit the lawmaker from divesting the title for 
the purpose of devoting it to private uses, or diverting it to the 
support or benefit of other municipal bodies. Giving the fullest 
recognition to the authority of these cases, they do not in my 
judgment control this controversy. 

Stating the question in its widest form, it will be whether prop- 
erty purchased by a political body for unpaid taxes, laid to enable 
it to exercise its granted functions of government, passed beyond 
legislative control, save through the exercise of the power of emi- 
nent domain? As against the state there can be no vested right in 
the granted power to tax, or to the taxes after they are assessed. 
The right to repeal such laws at any stage of the proceedings for 
their enforcement has the fullest recognition. * Belvidere v. War- 
ren R. R., 5 Vr. 193; same case, 6 Vr. 584. There is no restraint 
upon the power of legislation to control and modify the method of 
taxation and its collection, or to reduce or altogether extinguish 
an assessment laid, provided the law is uniform and general in its 
application, and in its operation co-extensive with the limits of the 
political bodies to which it relates. 

The road board is charged with the construction of a public 
work, and is furnished with the requisite fund for its execution by 
taxation of a class of individuals. Acting as an agency of the state 
and for its benefit, what constitutional guarantee can place either 
the work itself or this fund without the control of legislation, or 
_what can deprive the sovereign of the power to provide for restitu- 
tion if it shall be considered that an excessive burden has been 
cast upon this class of taxpayers? It is true that the assessments 
when collected conld not be appropriated to a scheme other than 
that they were levied to promote, for the supposed benefits to be 
derived from the work constitute the only equivalent received by 
the landowners upon whom the special burden is cast. 
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I think it is equally clear that even after the assessments are 
collected, the Legislature may abolish the project for improve- 
ment, extinguish the road board, and refund the collected taxes 
to those from whom they were executed. . 

But attributing to this legislation the purpose for which, in 
my judgment, it was framed, a still narrower question is presented. 
The act directs that the arbitrators shall be sworn; that they shall 
within ten days thereafter view the land and real estate upon which 
the assessments are laid, and after such view shall notify all par- 
ties in interest of the time they will hear testimony in relation to 
the matters referred to them, and after hearing all parties and 
witnesses, and taking into consideration all taxes, assessments and 
impositions of every nature whatsoever, and of the value of the 
land and real estate in proportion to the taxes and assessments 
against the same, shall proceed to fix and adjust a specific sum or 
amount to be paid by the owner or mortgagee in full settlement 
and discharge of the tax or taxes, assessment or assessments, 
levied or imposed by any public road board upon the real estate 
described in the petition under which the arbitrators are appointed. 

This legislation must be read in connection with the provisions 
of the Road Board Act prescribing the principle upon which said 
assessments and impositions were to be made. That act prescribes 
that assessments shall be made in proportion to and not in excess 
of the benefits conferred by the improvement. We have then a 
commission whose duty it is to ascertain and fix what sum the 
landowner shall pay in discharge of assessments upon his land, 
which ought originally to have been laid according to benefits. It 
must be presumed that the Legislature intended that the review 
should be conducted in conformity with this established legal 
rule, and not in an arbitrary manner. 

The act authorizes ‘‘ the compromise or settling by arbitration of 
any assessment made by the road board.”’ Arbitrators must regard 
the legal rights of parties. The right of the road board is to levy 
and collect the assessment in proportion to benefits. The right of 
the landowner is to have the imposed burden limited in extent to 
the resulting benefit. Thus considered it is indicated with suffi- 
cient clearness that the arbitrators are to make a just estimate in 
proportion to the benefits conferred. This rule is still dominent, 
and is to be the guide. They are to view the lands of the peti- 
tioner, to consider their value, and the aggregate of all the assess- 
ments against them, and thus they will be enabled to say, and they 
must say, what sum represents the burden which may be legally 
imposed according to benefits conferred. Those who made the 
assessments originally, estimated what they supposed would prove 
to be the resulting benefits. Imperfection in human judgment has 
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doubtless led to erroneous conclusions. These arbitrators should 
do what experience will show the first assessors should have done. 
They will have the benefit of hindsite which is always better than 
foresight. I think the law will bear this interpretation, and it 
should be adopted because it supports the action of the legislature 
in this respect. 

In this view of the act its effect and scope is to give an appeal to 
the landowner, in a case where the judgment against him should 
otherwise be final. Restoration to the injured party by the judg- 
ment of the tribunal established by this law, of the sum taken from 
him in excess of the benefits conferred, cannot constitute an illegal 
taking of property from the road board. In such legislation there 
is no infirmity. 

Is the act retrospective as regards property sold before it was 
passed? The act applies in terms to any assessment or assessments 
that may have been or may hereafter be laid or imposed: and the 
proviso of the third section is this: ‘‘ Provided, however, that the 
provisions of this act shall not apply to cases where the land and 
real estate has been sold for assessments, and bought therefore by a 
bona fide purchaser other than such public road board, or its rep- 
resentatives.’’ This language clearly gives the act a retrospective 
effect; the exclusion from its operation of those cases where lands 
are sold to others than the road board involves the inclusion of 
purchases made by the said board. 

Is the mortgagee who has bought the property covered by his 
mortgage entitled to apply under the provisions of the act? The 
first section of the act provides that it shall be lawful for the road 
board to adjust and compromise any assessment that may have or 
may thereafter be laid, by virtue of the power conferred on said 
road board, with the owner or mortgagee of lands which may have 
been or may thereafter be assessed for benefits. 

The second section provides that in case of an application by any 
owner or mortgagee for an adjustment and compromise, and of fail- 
ure of agreement between the road board and applicant, the said 
owner or mortgagee may apply for the appointment of arbitrators. 
If the act relates to the time when the assessment was laid, the re- 
lator was mortgagee; if it refers to the time when application is 
made he was owner. In either case he is entitled to the benefit of 
this legislation. It is suggested that under the foreclosure pro- 
ceedings, the mortgagee purchased the land cum onere, and that 
if the assessment is now diminished, he gains an unfair advantage. 
What proportion of the mortgage debt the land, subject to the as- 
sessment, is of sufficient value to satisfy, this court cannot make a 
subject of inquiry. It must be considered, however, that the mort- 
gagee purchased the premises with the knowledge which all per- 
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sons are presumed to have had, that he had a right to apply under 
the act of 1882 for relief from the imposition in so far as it was ex- 
cessive. In that view of the case the probability that the assess- 
ment would be reduced would tend to increase the sum bid for the 
property at a mortgage sale. : 

There is manifest justice in preserving the rights of the mortgagee, 
over whose mortgage an assessment for benefits, subsequent in 
time, is advanced in order of priority. This question is answered 
affirmatively. 

What considerations are to guide the judge in deciding whether 
it is a proper case for arbitration remains to be answered. The act 
requires the owner or mortgagee to give notice to the road board of 
this intended application. When the application is presented, it 
is made the duty of the judge to determine whether it is a proper 
case for arbitration. That duty cannot be intelligently discharged 
without the presentation to him of such facts duly verified as will 
show that the petitioner is entitled to relief. It must therefore be 
implied that the burden falls on the applicant to bring such facts 
to the consideration of the judge as will enable him to exercise a 
discretion. The object of the act is to give relief to the petitioner 
from an assessment in excess of the benefits conferred upon him. 
The review which he instituted by his application is for his exclu- 
sive benefit, and does not affect the prior proceedings so far as they 
relate to others. The sole question will be whether he is burdened 
in excess of his benefits. To entitle him to a reyiew he must make 
a prima facie case to that effect. 





THE STATE, EX REL. JACOB C. DAUBMAN ». RICHARD F. SMITH. 
( New Jersey Supreme Court. June Term, 1885.) 











Custody of Prisoners—Sherif’s Pow- 
¢rs.—t1. An act entitled “‘An act to transfer 
the charge and keeping of the jails and the 
custody of the prisoners in the counties of 
Essex and Hudson from the sheriffs to the 
Board of Chosen Freeholders, and for the 
employment of prisoners and to regulate the 
term of service therein,’’ approved February 
27, 1857, Laws of 1857, p. 40, does not 
«confer power on the Board of Chosen Free- 
holders of any county, except those named 
in the title of the act, to exclude the Sheriff 
from the custody of the jail and prisoners 
therein, or to appoint a jailor or keeper of 


the jail for such county. So far at least as 
said act professes to. confer such power it is 
repugnant to the constitutional requirement 
that every law shall embrace but one object 
and that shall be expressed in the title. 

2. The exception contained in section 14 
of the “Act concerning Sheriffs,” (Rev. p. 
1097) excludes the Sheriff from the custody 
of the jail and prisoners, only in those 
counties wherein, in pursuance of lawful au- 
thority, there has been or may be an ap- 
pointment of such an officer as the exception 
specified. 


An information, filed by the Attorney General on the relation of 


Jacob C. Daubman, set out, that on November 12, 1884, the Board 
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of Chosen Freeholders of Camden County resolved to adopt the 
provisions of an act entitled, ‘‘An act to transfer the charge and 
keeping of the jails, and the custody of the prisoners, in the 
counties of Essex and Hudson, from the Sheriffs to the Board of 
Chosen Freeholders, and for the employment of prisoners and to 
regulate the term of service therein,’’ approved February 27, 1857, 
that a certified copy of such resolution was immediately sent to 
the office of the Secretary of State for filing, and afterwards filed 
therein pursuant to the terms of said act; that the Board, on the 
same day, elected relator as jailor and keeper of the jail of the 
county of Camden ; that he immediately gave bond asrequired by 
said act, and demanded possession of the office to which he had 
been thus elected from Richard F. Smith, the defendant, who was. 
Sheriff of said county and as such was in possession ; that defend- 
ant refused to yield possession of the office, denied relator’s right 
thereto and excluded him therefrom. 

The information prayed that defendant might answer, guo 
warranto he holds said office. 

Defendant demurred to the information. 

Argued at February Term, 1885, before Chief Justice Beasley, 
and Justices Dixon and Magie, JJ. 

Mr. 8. H. Grey, for relator. 

Mr. D. J. Pancoast, for defendant. 

The opinion of the court was delivered by 

Maaik, J.: By the provisions of section 14 of the ‘‘act con- 
cerning Sheriffs’’ (Rev. p. 1097) the Sheriff of the county of Cam- 
den is entitled to the custody and keeping of the jail of that county 
and the prisoners therein, unless that county is excepted from the 
operation of that section. The information substantially admits 
this official right of the sheriff, but claims that it ceased to exist 
when the board of chosen freeholders adopted the provisions of the 
act of February 27, 1857, (Laws 1857, p. 40) and appointed relator 
to be jailor and keeper of the jail of that county. If the board 
did not possess power to adopt that act and appoint relator to that 
office, under that act or otherwise, then the official right of the 
Sheriff continued. It is this question which has been elaborately 
argued as presented by the demurrer in this case. 

Relator’s principal claim is that the board of chosen freeholders 
acquired power to adopt the act of 1857 and to exclude the sheriff 
from and appoint relator to the custody of the jail and prisoners, . 
under the ninth section of that act. The first eight sections give 
express power to each of the boards of chosen freeholders of the 
counties of Essex and Hudson, to appoint a jailor or keeper of 
the jail for such county, and to do other acts respecting the jails 
and prisoners. The ninth section reads as follows: ‘‘And be it. 
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enacted, that the board of chosen freeholders of the several coun- 
ties in this state are hereby authorized to adopt all the provisions 
of this act and fully to carry out the same to all intents and pur- 
poses in their respective counties, whenever a majority of such 
board of chosen freeholders shall, at a regular meeting thereof, 
vote so to do and file a certificate thereof in the office of the Secre- 
tary of State.” 

Defendant, the sheriff, contends that this act—or at least the ninth 
section of this act—has no effective force, and urges among other 
objections that it does not conform to the constitutional require- 
ment that every law shall embrace but one object and that shall be 
expressed in the title. Const., Art. iv, sec. 7, pl. 4. The clause of 
the Constitution thus invoked was expounded in the case of Walk- 
er v. Town of Union, 4 Vr. 350. The doctrines then enunciated 
have been approved and applied in all subsequent cases on the sub- 
ject ; some of which have further developed the meaning and effect 
of the clause. Rader v. Union, 10 Vr. 509; 8. C. 12 Vr. 617; 
Richards v. Hammer, 13 Vr. 485; Van Riper v. N. Plainfield, 14 
Vr. 349; Snipe v. Shriner, 15 Vr. 206; Payne v. Mahon, 15 Vr. 
213; Vailv. E. & A. R. R., 15 Vr. 237; Bergen v. Union, 15 Vr. 
599 ; Grover v. Trustees, 16 Vr. 399 ; Shivers v. Newton, 16 Vr. 469. 

Upon these cases it must be considered as settled in this state that 
when a legislative act is designed to effect one object, it will not be 
objectionable because it embraces details and incidents compre- 
hended within the object. If the whole act in each part be germane 
to one plain end, the constitutional requirement will be satisfied 
although the act comprehends a variety of incidents. But when- 
ever parts of an act are not germane to or comprehended within its 
plain object, than the legislation is objectionable under this clause. 
In like manner it must be taken as indisputable that the title of an 
act must fairly express its single object. It need not particularize 
nor specify the modes in which the object is attained. Though it 
might properly be more specific, it will not be objectionable, if the 
object aimed at in the act may, by fair intendment; be compre- 
hended under the title. But when the title is inapt to express the 
object, or deceptive in its expression, then the legislation is repug- 
nant to this clause. 

Applying these doctrines to the case before us, I am compelled 
to the conclusion that the legislation in question is in obvious 
opposition to this constitutional provision in one or the other of its 
phases. For, if the object of this act may be taken to be the regu- 
lation of the jails and the custody of prisoners in the two counties 
named in the first eight sections, then the ninth section, in provid- 
ing for the extension of the scheme to other counties, introduces 
another and different object and the act embraces more than one 
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object. If, on the other hand, the object of this act may be taken 
to be the regulation of the jails and the custody of prisoners in all 
the counties of the state, then that object is not expressed in the 
title. If such was the object of the act, the fact that with respect 
to some counties it was mandatory and with respect to others 
optional, might not be objectionable. The matters comprehended 
in the act would seem to be germane to such an object ; but the 
title does not express such an object. The enactment contained in 
the ninth section cannot, by any intendment, be included within 
the title. On the contrary the title. by including the localities 
named, must be held to exclude others. 

Whether the whole act must for these reasons be rejected need 
not be decided. For if it can be held to have for its object the regu- 
lation of the jails and the custody of prisoners in the two counties 
named, and so much of the act can be sustained, yet the ninth 
section, aiming at a different object and being severable from the 
remainder of the act, must be rejected. Rader v. Union, sup. 
The right of the board to take the action on which the relator re- 
lies cannot be derived from the act of 1857. 

Relator further urges on our attention the exception contained 
in the 14th section of the act concerning sheriffs. By its terms the 
sheriffs of each county are to have the custody of the jail and 
prisoners therein, and are made responsible for the conduct of any 
keeper appointed by them, ‘‘except where the Board of Chosen 
Freeholders of any county may have appointed or may hereafter 
appoint a warden or keeper of such jail or jails.”’ 

It is contended that this exception is either a legislative déclara- 
tion of the existence of a power of appointment to such an office in 
any county, or gives authority to any Board of Chosen Freehold- 
ers so appointed to such an office. . 

But this contention cannot prevail. The main part of this sec- 
tion was enacted in the sheriff's act of March 18, 1796, (Rev. L. 
236) and was continued in the same act in the revised statutes (R. 
8. 833). The exception was added when the present revision was 
made and since the act of 1857. It cannot be construed as validat- 
ing appointments made without authority, nor be considered as a 
grant of power to appoint so important an officer. The language 
is too vague and the enactment too meagre in its detail of duties 
and powers to justify such a construction. The plain meaning of the 
exception is that thesheriffis to be excluded from power over jails 
and prisoners in-those counties where, in pursuance of lawful au- 
thority, there has been or may hereafter be an appointment of such 
an officer as the exception specifies. Wherever the act of 1857 is 
effective the sheriff is excluded from the custody of the jail and 
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prisoners; but where that act, or some act of like purport, is not 
effective, the exception has no force. 

My conclusion is that the action of the board in this case was with- 
out authority and did not deprive the sheriff of his right to. the cus- 


tody of the jail and prisoners. 


In view of this conclusion the other 
objections need not be considered. 


Defendant is entitled to judgment on the demurrer. 





THE STATE, JAMES H. ROMAINE v. WILLIAM T. CORLIES. 


(New Jersey-Supreme Court. February Term, 1885.) 


Statute of Limitations.— Book Account 
—Part Payment. —1. Part payment of a 
book account, with an express verbal promise 
to pay the balance within six years, takes the 
case out of the statute of limitations. 

2. The promise to pay the balance of the 
account is competent evidence to show that 


the payment was made in part satisfaction 
only of an admitted claim. 

This brings the case within the proviso of 
the statute ‘‘that nothing therein contained 
shall alter, take away or lessen the effect of 
any payment of any principal or interest 
made by any person whatever.” 








Argued before Justice Van Syckle and Knapp, JJ. 

Mr. R. T. Stout for plaintiff. 

Mr. Wm. Pintard for defendant. 

The opinion of the court was delivered by 

Van SyckeEL, J.: Corlies brought suit in a justice’s court 
against Romain to recover the amount alleged to be due to him 
upon a book account contracted in 1873. Judgment was recovered 
in favor of the plaintiff, and on appeal to the Monmouth Pleas the 
judgment was affirmed. The first reason relied upon for the re- 
versal of this judgment is that it is barred by the statute of limi- 
tations. To take the case out of the statute the plaintiff below re- 
lied upon the proof of part payment in 1880 and 1881, with an 
express verbal promise to pay the balance. 

Our statute provides that in actions of debt, or upon the case, 
grounded on any simple contract, no acknowledgment or promise 
by words only shall be deemed sufficient evidence of a new or con- 
tinuing contract whereby to take any case out of the operation of 
this act, or to deprive any person of the benefit thereof, unless 
such acknowledgment or promise shall be made or continued by or 
in some writing to be signed by the party chargeable thereby; 
provided always that nothing herein contained shall alter or take 
away or lessen the effect of any payment of any principal or inter- 
est made by any person whatsoever. Rev. 595, sec. 10. 

The mere payment upon a book account without some act or 
declaration to show that the debtor recognizes the whole claim, and 
intends to appropriate the payment upon the whole account, will 
not take the unpaid part out of the statute. Vaughn v. Hankin- 
son’s Admr., 6 Vr. 79. It must appear that the payment is made 
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only as part of a larger debt, for in the absence of such evidence 
it will be deemed an admission of no more indebtedness than it 
pays. While therefore the parol promise to pay the balance of 
the debt is not effective as a new promise to take the claim out of 
the statute, it is competent to show that the debtor intended to 
apply the payment as in part satisfaction only of a larger claim 
than recognized by him as subsisting and unpaid. The declaration 
accompanying the payment shows that the debtor intended to pay 
part of an admitted account, and thereby the balance is saved, as 
if he had paid part of a promissory note. 

The parol promise to pay would by itself be unavailable, for by 
the express terms of the statute ‘‘no promise or acknowledgment 
by words only shall be deemed sufficient evidence of a new prom- 
ise.’ But here the plaintiff does not rely upon a verbal promise 
only. He rests his case on the proviso of the statute which declares 
‘*that nothing therein contained shall alter or take away or lessen 
the effect of any payment.’’ Before the revision of the limitation 
act, the effect of part payment of a book account, under the cir- 
cumstances shown in this case, unquestionably was to preserve the 
right of action for the unpaid balance. The effect of such pay- 
ment by force of the proviso is not impaired by the exclusion of a 
promise by words only as sufficient evidence of a new promise. 

It is still admissible by parol testimony to show upon what 
account the payment was intended to be appropriated, and upon 
such payment the law raises a promise to pay the residue of the 
debt. The debtor had a right to elect and declare how the payment 
he made should be appropriated, and legal effect must be given to 
such payment in accordance with such appropriation. The pay- 
ment with the accompanying declarations takes the case out of the 
statute. 

The further objection that the suit is to the use of Josephine 
Corlies without proof of a legal assignment to her is not well taken. 
If such proof was necessary, parol evidence was offered, without 
objection, that the claim was assigned. 
The judgment below should be affirmed. 
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THE POINT PLEASANT LAND COMPANY v. THE TRUSTEES OF SCHOOL DISTRICT 
NUMBER SIXTEEN, IN THE COUNTY OF OCEAN. 


(New Jersey Supreme Court, June Term, 1885.) 


School Law — Meeting of District Resi- of the taxable residents of a district neces- 
dents.—The act of 1880, (p. 225,) so far sary, to authorize a meeting to vote money 
modifies the eighty-sixth section of the school | to buy land for school purposes or to build a 
law, as to make the presence of a majority new school house. 

Argued at February term, 1885, before Justices Depue, Van 
Syckel and Scudder. 

Mr. Edward H. Murphy and Mr. John H. Backes, for plaintiff. 

Mr. H. H. Wainwright, for defendants. 

The opinion of the court was delivered by 

VaN SyckeEL, J.: At a meeting of the voters of the said school 
district held on the first day of December, 1884, a resolution was 
passed to appropriate the sum of fifteen hundred dollars to the 
purchase of a lot for a new school building. A further resolution 
was passed to raise nine thousand dollars for the erection of a new 
school house, and the sum of fifteen hundred dollars for furniture, 
heating apparatus, bell, outhouses, and fencing the lot. 

The certiorari in this case is sued out to test the legality of these 
proceedings. The first alleged infirmity is in the notice of the 
meeting. The prosecutor insists that the notice must state, not 
only how much money it is proposed to raise, but also how it is to 
be appropriated among the different objects for which it is needed. 
Such particularity in the notice of the meeting is neither necessary 
nor proper. It is the duty of the voters to apportion the money— 
the district clerk when he gives notice of the meeting cannot 
anticipate the action which will be taken. The notice in this case 
was in all respects in conformity tothe statute. The second reason 
for reversal is that the meeting was not attended by a majority of 
the taxable residents of the school district. é 

It is admitted that of the 340 taxable residents of the district 
only 90 were present at the meeting. 

The relator relies upon section one of the act entitled ‘‘An act 
for building school houses in townships’ (Laws of 1880, p. 225) 
which enacts: 

‘*That from and after the passage of this act it shall be lawful 
for any school district of this state at their annual meeting to vote 
money to build a school house as money is now voted for said 
school district under any existing law, and to provide land for that 
purpose not exceeding acres at such place in the said district 
as the school trustees thereof may designate, and for that purpose 
the said school trustees may acquire the said land by purchase or 
condemnation, provided a majority of the taxable residents of said 
school district shall be present at any meeting as aforesaid, and 
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shall vote on any proposition presented for the selection of a place 
and voting money as aforesaid.”’ 

The eighty-sixth section of the school law (Rev. 1085) authorizes 
the inhabitants of a school district to vote money to buy land for 
school purposes and to build a school house by the vote of a 
majority of the legal voters present at a meeting legally convened. 

The act of 1880 is clearly repugnant to that section. It provides 
that money may be voted for a school house and for land, provided 
a majority of the taxable residents of the district are present and 
shall vote at the meeting called for that purpose. Both provisions 
cannot have the force of law. If the prior act is unrepealed then 
money for the purposes named in the act of 1880 may be lawfully 
voted when a less number than a majority of the taxable residents 
are present at the district meeting, and in that respect no effect is 
given to the act of 1880. If the act of 1880 prevails then a ma- 
jority of the taxable residents must vote, and no action can 
lawfully be taken by a less number. The presence of such majority 
is made indispensable. 

The impolicy of permitting a small minority of the inhabitants of 
a school district to assemble and raise by taxation large sums of 
money to buy lands and build school houses, doubtless led to the 
passage of the act of 1880. It is inconsistent with the prior law, 
and by necessary implication repeals it. The sole purpose of the 
act of 1884 amending section 87 of the school law obviously was to 
reduce the rate of interest to six per cent. 

The proceedings certified are therefore illegal and should be set 
aside. 


IN THE MATTER OF THE ACCOUNT OF CARRIE ALLEN (LATE WELDUN) GUAR- 
DIAN OF CHARLES WELDON, A MINOR, UNDER THE AGE OF FOURTEEN YEARS. 


(New Jersey Prerogative Court. May Term, 1885. 
Orphans’ Court—Guardian—Counsel Fees. 


On exceptions by the guardian to the report of the Master in 
Chancery to whom her account was referred by order of the court. 

Mr. J. Palmer for exceptant. 

THE OrpDINARY : The guardian excepts to the master’s report be- 
cause it disallows charges for costs of foreclosure proceeding upon 
a certain mortgage and sheriff's fees on the sale of the mortgaged 
premises under the execution issued in those proceedings, which 
costs and fees the guardian has paid and for which she claims al- 
lowance in her account. She also excepts because the master has 
disallowed so much of the charges for counsel fees paid by the 
guardian in the litigation over the award of the letters of guardian- 
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ship as is in excess of the amount allowed to her by the decree of 
this court in that matter. 

As to the first exception: The charge for the costs and sheriff's 
fees in the foreclosure suit is not a proper one. The guardian was 
administatrix of her late husband, the infant's father, who died in- 
testate leaving but one child, who with the widow was entitled to 
the personal estate. The intestate in his lifetime assigned to a 
trustee a mortgage to secure the payment of anannuity. After 
the intestate’s death the trustee foreclosed the mortgage and the 
property was sold under the execution. The person who owned 
the equity of redemption took the title under the sheriff's sale in 
pursuance of an arrangement between him and the administratrix 
and gave her a mortgage upon the property for the amount due 
upon the execution, and the execution fees (she agreeing to pay 
and actually paying the costs and execution fees), and the amount 
of a loan of money by her to him, to enable him to make improve- 
ments upon the property. Shein her account as administratrix 
charged herself with the amount of the latter mortgage but omitted 
to claim allowance therein for the foreclosure costs and execution 
fees paid by her. Obviously those costs and fees are not a proper 
charge against the infant in this account. 

As to the other exception: This court made allowance by its 
decree for the costs and counsel fees of both sides in the litigation 
as to the letters of guardianship. That award is conclusive as to 
the amount of counsel fees to be charged against the estate of the 
infant in that matter. The exceptions will be overruled and the 
reports confirmed. The account will be corrected in accordance 
with the report. 


ANN BRIGGS vo. JAMES BELL. 
(Passaic Circuit Court. May Term, 1885.) 








Exemption— Debtor having a Family— 
Pleading — Trespass — Case.— The proper 
form of action against an officer for failure 
to set aside goods to the extent of $200, ex- 
empt from execution, is case and not trespass. 

In order to constitute a debtor having a 
family within the meaning of the statute al- 
lowing exemption, the debtor must be the 
head of the family ; there must be either a 


legal or moral duty to support the family, or 
at least an actual dependence upon him for 
support. 

A mother living with her married daugh- 
ter, (although she is a minor,) and the 
daughter’s husband, is not the head of the 
family, especially when the mother has no 
more means than the son-in-law. 


This was an action of trespass against an officer holding an exe- 
cution for selling goods for which the defendant claimed exemption 
to the extent of $200 as a debtor having a family. 

Mr. Z. M. Ward, attorney of plaintiff. 

Mr. Robert I. Hopper, attorney of defendant. 


On the motion of the defendant’s counsel to non-suit the plain- 
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tiff, on the ground that the plaintiff is not entitled to the exception, 
the ruling of the court was as follows : 

Dixon, J.: Ithink the declaration in this case is improperly 
conceived as to the style of the action. The ground of the com. 
plaint is failure to set off two hundred dollars worth of property 
exempted under the statute. I think the action should have been 
framed in case for such a complaint. It is not a ease where specific 
goods are exempt, and a levy upon those goods is therefore tres- 
pass ; but it is a case where the seizure under the execution, in the 
first instance, is legitimate. It is the failure to perform a statutory 
duty afterwards which isthe proper ground of complaint, and that, 
being not an act committed by force, but being an omission of duty 
on the part of the plaintiff in execution, is properly the subject of 
a complaint in case. 

In considering the evidence in this case, and the motion to non- 
suit, I was somewhat in doubt as to what course ought to be pur- 
sued, because there is a phase of the evidence outside of this ques- 
tion of exemption that possibly might have sustained an action on 
the case. There is testimony which the court would have been re- 
quired to submit to the jury, if the declaration had been framed in 
such form as to complain of excessive distress. According to the 
evidence of the plaintiff, the amount of rent due on the first of 
August was only five dollars; the goods seized amounted, as indi- 
cated by the sale, to eighty odd dollars, and, asindicated by plain- 
tiffs testimony, to upwards of two hundred dollars. There would, 
therefore, be evidence to go before the jury, on that sort of com- 
plaint, as to whether there had not been an excessive seizuré under 
the distress warrant. But on reading thedeclaration, I find that 
it does not complain at all upon that matter, nor for anything done 
under the distress, but complains simply of the failure to set off 
property exempted when it had been taken under execution; and 
so the question presented in the case is that discussed by counsel, 
and that only, namely, whether this plaintiff, the defendant in ex- 
ecution, was entitled to exemption under the statute. 

That depends, of course, upon whether she was a debtor, having 
a family and residing in this state. No doubt she was a debtor, 
and no doubt she resided in this state, but the question is whether 
she had a family, and that means whether she was the head of a 
family. The question is not merely whether she was a member of 
a family, but whether she was the head of a family. 

The two persons of whom her family is said to have consisted, 
were her daughter and her daughter's husband. Her daughter was 
under age, but that is of no consequence. The marriage of a daugh- 
ter under age is a complete emancipation from the control of the 
parents, and it is also a complete release of her parents from the 
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legal duty of supporting her; so that here the relationship between 
the mother and her daughter was not affected at all by the fact that 
the daughter was still a minor. 

The cases do not all agree as to the test by which to determine 
whether one is the head of a family, but all of them seem to con- 
cur in this: either you must find that there is a legal duty on the 
part of him called the head, to support those of whom the family 
is said to consist; or you must find a moral duty to support; or else 
you must find such a relation be:ween the parties as gives rise to 
an actual support given by the alleged head of the family to the 
rest of the family, that is to say, there must be an actual depen- 
dence on the part of the rest upon him for support. In this case I 
am unable to find any one of these ingredients. There certainly is 
no legal duty on the part of the mother to support her daughter, 
who is the wife of her son-in-law. That duty has devolved upon 
the daughter’s husband. Nor was there in this case any moral ob- 
ligation on the part of the mother to support her daughter. The 
mother was no more able to support her daughter than her daugh- 
ter was to support herself, nor than her daughter’s husband was to 
support her. If the mother had cut loose entirely from the 
daughter, and said: ‘‘ You must now take care of yourself,”’ nobody 
could say she had disregarded any moral obligation. The mother 
was without means, and the daughter was in health, and the daugh- 
ter’s husband had some means—more than her mother had—so that 
there is an entire absence of anything to indicate moral obligation 
on the part of the mother to support the daughter. 

And the evidence does not disclose any actual dependency of the 
daughter upon the mother, or any support actually accorded by 
the mother to the daughter. It is true they were living together, 
but the daughter says that her husband was doing the best he 
could to supporther. He was a man in health, having some busi- 
ness and having some money. He had at least $250, which he had 
lent to his mother-in-law, and all that his mother-in-law had was 
the $250, which she had borrowed from her daughter’s husband; 
and if the son-in-law and the daughter were living with the moth- 
er without any other arrangement they would be contracting a debt 
to her that might be set off against this $250 loan, so that, in the 
absence of any arrangement there would be an assumed liability on 
the part of the husband to pay for the board which he and his wife 
were receiving at the hands of the mother, and the evidence does 
not indicate anything to the contrary. In fact, if one were left 
with nothing else to guide him in this case, I should say that the 
husband,and not the mother, was the head of the family. 

I see nothing, therefore, upon which to rest a finding that this 
plaintiff was the head of the family; so it seems to me that she was 
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not entitled to the exemption, the denial of which is the ground 


of complaint in this case. 


I think, therefore, that she must be 
non-suited, as the defendant asks. 





VARIOUS TOPICS. 


THE NEW LORD CHANCELLOR OF 
ENGLAND. 


Sir Hardinge Stanley Giffard, Q.C, M. 
P., who has been appointed Lord High 
Chancellor of England, is the third son of 
Mr. Stanley Lees Giffard, barrister, and was 
born in 1825. He was educated at Merton 
College, Oxford, and was called to the bar 
at the Inner Temple in Hilary Term, 1850. 
He formerly practiced on the South Wales 
and Chester Circuit, and he was for several 
years junior counsel to the treasury at the 
Central Criminal Court. He became a 
queen’s counsel in 1865, and he has been 
M.P. for Launceston in the conservative 
interest since 1877. He was appointed 
solicitor-general in November, 1875, when 
he received the honor of knighthood, but he 
retired from office in 1880. He is chairman 
of quarter sessions for Carmarthenshire, 
constable of Launceston Castle, and a 
bencher of the Inner Temple, of which 
society he was treasurer in 1881. His title 
will be Lord Halsbury. The Law 7imes 
says: “During a career of thirty-five years 
at the bar he has enjoyed an ever-increasing 
practice, and his name is associated with 
most of the important trials of our day. 
Strictly conscientious in the discharge of his 
duties, always courteous, always kindly, and 
with a keen sense of the dignity and respon- 
sibilities of his profession, Sir Hardinge 
Giffard carries with him to the wool:ack the 
heartfelt affection and respect, not only of 
his personal friends, but of every branch of 
English lawyers.”—Albany Law Journal. 


THE VACATION. 


The County Courts have all adjourned for 
the summer. The Court of Errors hada 


long session; finished the list; decided all 
the cases they were ready to consider; read 
opinions on July 25, and adjourned for the 
term. The Supreme Court of course ad- 


journed also. There is a rule in the Court 
of Chancery that no arguments or contested 
motions shall be heard between the 16th of 
July and the first.of September, but Vice- 
Chancellor Bird has engagements for every 
day during the summer, except three, on 
which he offers to help the Chancellor; and 
the Chancellor finds that the cessation of the 
business of the other courts brings a 
great increase of the applications to the 
Court of Chancery for relief in various ways, , 
Long bills in equity are put off till the ‘‘va- 
cation,” and then are presented to the 
Chancellor, so that he finds little opportunity 
for any vacation. Vice-Chancellor Van Fleet 
will be absent until August roth After his 
return the Chancellor should be able to go 
away. Every clerk in a dry goods shop 
take two weeks vacation. Lawyers can 
surely give themselves as much, and allow 
the same to the judges. 





DIALOGUE BETWEEN LAWYER 
AND CLIENT. 





Who taught me first to litigate, 
My neighbor and my brother hate, 
Ani my own rights to overrate ? 
My lawyer. 


Who cleaned my bank account all out, 
And brought my slovency in doubt, 
Then turned me to right-about ? 

My lawyer. 


ANSWER. 
Who lied to me about his case, 
And said we’d have an easy race, 
And did it all with solemn face? 
My client, 


Who took my services for naught, 

And did not pay me when he ought, 

And boasted what a trick he’d wrought ? 
My client. 

















LONG SENTENCES. 


A pitiful case of the misery caused by long 
sentences to imprisonment was that of John 
Toomey, who, at the age of sixteen, was 
sentenced by Judge McCarter to imprison- 
ment for fifteen years for a robbery and 
assault. After many e fforts a pardon was 
obtained for him at the last term after five 
years, but in the mean time his father and 
mother had died and his sister alone was 
left. He had been ill and was kept in igno- 
rance of the death of his parents. His sister 
met him at the railroad station, and when he 
asked for his father and mother his sister told 
him they were dead, and the boy fell down 
unconscious, and when he returned to con- 
sciousness he was found to beinsane. A 
sentence of fifteen years imprisonment for a 
boy of sixteen, years is too much for any 
crime except perhaps murder. 





THE NEWARK SAVINGS BANK 
CASE. 





The demurrer to the bill filed by the Re- 
ceiver of the Newark Savings Institution 
against the managers was argued before Vice 
Chancellor Burd in Trenton on July 8th, gth 
and roth. Messrs. Henry Young, John W. 
Taylor, Chas, Borcherling, Thomas N. Mc- 
Carter, John Emery and others appeared in 
behalf of the several defendants in support 
of the demurrer, and Mr. Fred. W. Stevens 
on behalf of the Receiver. It was very 
strongly urged on behalf of the Managers 
that the Receiver having settled with Fish 
and Hatch, who had converted the bank’s 
money, and having released them without the 
consent of the Managers, could not now hold 
the Managers for the loss. 





THE NEW BRUNSWICK POLICE 
CASE, 

A new police force was appointed by the 
Council in New Brunswick, and the old 
officers insisted on keeping their positions 
under the police tenure of office act of 1885 
(Ch. 298, N. J. L. J., Laws p. 50). The 
case was brought before the Supreme Court 
and an opinion has been filed declaring that 
the act is valid and applicable to the case 
and that the old force was entitled to retain 
their offices, 





VARIOUS TOPICS. 
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AN INTERNATIONAL LAW CON- 
GRESS. 





The Belgian Government has decided to 
hold at Brussels in September an interna- 
tional congress for the elaboration of an in- 
ternational code of commercial law. The 
three subjects with which it was originally 
intended that this congress should deal were 
bill of exchange, maritime law and contracts 
for transportation. It has, however, since 
been decided to limit the discussions of the 
congress to the first two of these subjects. 
Our Government has not provided for official 
delegates to the congress, but Mr. Charles 
A. Peabody, of New York, will be sent by 
the New York Chamber of Commerce with 
the sanction of the Government. 





VARIOUS TOPICS. 


Sir James Scarlett, when at the bar, had 
to cross-examine a witness whose evidence 
it was thought would be very damaging un- 
less he could be bothered a little, and his 
only vulnerable point was said to be self- 
esteem. The witness presented himself in 
the box—a portly, over-dressed person, and 
Scarlett took him in hand. 

“Mr. Jno. Tompkins, I believe ?” 

“Yes.” 

**You are a stock broker ?” 

“I ham.” 

Scarlett regarded him attentively for a few 
moments, and then said: ‘‘And a very fine, 
well dressed 4am you are sir !” 

The shouts of laughter which followed 
completely disconcerted the witness, and 
counsel’s point was gained. 





BOOK NOTICES. 





THE Law oF ContTRACTS, by John Wil- 
liam Smith Seventh American from the 
Eighth London Edition, by Vincent 7. 
Thompson, with notes by William Henry 
Rawle and George Sharswood, and with 
additional notes and references to recent 
American cases by John Douglass Brown, 
Jr. Philadelphia: T, and J. W. Johnson 
& Co. 1885. pp. 606. $5.00. 

Smith on Contracts is the best elementary 
book on this great branch of the law. It is 
simple, clear, concise and accurate, and so 
well written that the reading of it is delight- 
ful. In one small volume it gives the careful 
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student not only a clear conception of the 
underlying principles, but also a knowledge 
of the practice of a subject which embraces 
the great body of our law. No student 
should attempt to come to the bar without 
having read it, and every lawyer would do 
well to keep it at hand, that he may refer to 
its clear statements of legal principles, and 
make use of the authority of its conclusions. 
The notes to the present edition are judi- 
cious and concise. We observe, especially 
on page 184, the correction of an old and 
very generally accepted error in the defini- 
tion of Consideration. The editor points out 
that the Consideration of a contract must 
always be a detriment to the promisee, and 
that without this a benefit to the promisor 
is not enough. This has important practical 
consequences. 

A ConcIsE TREATISE ON THE CONSTRUC- 
TION OF WILLS, by Francis Vaughan Haw- 
kins, with notes and references to Ameri- 
can Decisions by ‘ohm Sword. Second 
American Edition, with additional notes 
and references by Frederick M. Leonard. 
Philadelphia: T. and J. W. Johnson & 
Co. 1885. pp. 355. $5.00. 

This is another of those short, clear and 
accurate books to which lawyers turn back 
‘ with satisfaction in these days of the end- 
less making of text books and reports. In 
spite of the remark of Mr. Justice Fry a 
short time ago that cases on wills were of 
little value because he could never feel 
bound to interpret one man’s nonsense by 
another man’s nonsense, it is certainly 
true that the decisions have produced rules 
of construction, and it is safest to know 
those rules and follow them both in drawing 
wills and interpreting them. The present 
editor has added a good many references to 
recent American and a few Canadian cases. 
THE EASTERN REPORTER, containing all 

the current decisions of the courts of the 

last resort in Maine, New Hampshire, 

Vermont, Massachusetts, Rhode Island, 

Connecticut, New York, New Jersey and 

.Pennsylvania. john 7. Cook, Editor, 

Published Weekly. Vol. I, No. 1. Aug. 

1, 1885. Albany: William Gould, Jr. & 

Co. $10 per year. : 

The title of this book is enough to show 
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its value to a New Jersey lawyer. This 
series will furnish weekly the reports of those 
states whose decisions are of the highest au- 
thority here. We are promised the reports 
of these nine states for ten dollars a year and 
from the appearance of this issue of sixty- 
four pages of small but clear type it is likely 
that we shall get them. It looks as if the 
era of cheap law books had begun. It will 
certainly continue if the bar will accept the 
offer of the publishers, but most lawyers will 
go on paying five dollars a volume for their 
books simply from force of habit and because 
they will not accept a new type or a new 

binding. . 

THE FEDERAL REPORTER. Containing the 
decisions of Circuit and District Courts of 
the United States. Robert Desty, Editor. 
Volume 23. St. Paul: West Publishing 
Co. 1885. 

The twenty-third volume of the Federal 
Reporter was completed with the weekly 
issue of June 30th. We never fail to find 
interesting cases in every issue of these re- 
ports. For persons practicing in the Fed. 
eral Courts they are indispensable, and to 
others they are very useful. Many of the 
cases are carefully annotated. 


SMITH’s LEADING Cases. Eighth Ameri- 
can Edition. With additional notes. By 
Lucius S. Landreth and Francis A. Lewis, 
of the Philadelphia Bar. T.. and J. W. 
Johnson & Co. 1885. 4 vols. pp. 3000. 
$22.50. 

Messrs. Johnson & Co. announce a new 
edition. The ten cases omitted from the 
last English edition have been restored with 
revised American notes. A new index has 
been prepared, and a table of over 15,000 
cases cited in the American notes. 


AN EXPoSITION OF THE CONSTITUTION OF 
THE UNITED STATES. Fourth Edition. 
Revised. By Henry Flanders. Philadel- 
phia: T.and J. W. Johnson. 1885. 18mo. 
morocco. $2.50. 

This is a short and simple account of the 
origin and nature of the Constitution of the 

United States. Useful for students and for 


the general reader. 








